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PROCEEDTINTIGS

CHAIR: All right.

Good evening, sveryone. My name is Terry
Fletcher.

IT'm the communications director here at
the West Virginia Department of Envirconmental Protection.
I want to welcome evervyone to the virtual public hearing
this evening on the proposed changes to Legislative Rule
47 CSR 2, requirements governing water quality standards.

The amendments to 47 CSR 2 include
revisions to human health criteria in Appendix E,
Subsections £€.23 and 8.25, recommsended by the Human
Health Criteria Work Group, which is comprised of DEP
employees and members of the Environmental Protecticon
Advisory Council. The proposaed revisions included
updating 35 of West Virginia's criteria for the
protection of human health to match the US EPA's 2015
updates and naticnally recommended criteria.

The proposed rule also includes the
addition of paragraph 8.2.C, which would add a provision
to 47 CSR 2 for the evaluation of factors related to
human health criteria on a case-by-case basis as part of

the EFDES permitting process.
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Additionally, DEFP 1s proposing to revise
Subsection 8.29.2 of this rule regarding temperature
limits for the EZ, aqgquatic life use designaticn for East
River, Greenbrier River, and Summersville Lake and 1ts
tailwaters, which exhibit higher natural temperatures
than typlically expected of trout water streams.

To read this rule in sntirety, you can Jo
to the state website. ITt's available there, and I can
add that link to any chat once I finish up my comments
here.

The purpose for tonight's hearing 1s to
take additional comments on this proposed rule, not to
engage the DEP in open debate or for the agency To answer
gquestions. The decision will not be made this evening.
The DEP will review all comments and issus a response to
comments document with the Agency's final determination.

A court reporter 1s in attendance and all
comments given tonight will be made part of the official
record. In order to have an accurate record of
attendees, we ask that vyou enter vyour first and last name
as well as any groups who you're affiliated with or
representing and vour email address. The email address
you include will have to be how you receive agency's

final determination. 2And similar to an in-person
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hearing, which have sign-in sheets and the like - the
meeting chat will also be part of the record and that can
be released via the Freedom for Information Act.

The comment period for this propossd rule
will end at the conclusion of tonight's hearing, and
written comments can be submitted via emaill to
WoScomments@Wy.gov., And I can also include that link in
the meeting chat room.

Fach commenter will be given five minutes
to speak. If time allows, we will circle back to allow
for additicnal comments. If you wish to speak, ws ask
that vyou please use the ralse hand function, and I will
call on speakers as they appear on my screen. If you are
joilining us by phone using dial-in, vyou can press star
nine to raise your hand and star six to meet -. Ws ask,
again, that you please clearly state vour name and any
groups or organizations vou represent. We ask that
everyone please stay muted unless vyvou've been called on
to glve yvour comments and to please stay on tTop, we can
be respectful. Foul language, personal attacks or
insults will not be tolerated.

So with that being said, I'm goling fto move
to the comment portion. So 1f you would like toc make a

comment, I ask that vyou please ralise vour hand now. And
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as 1 menticned, I'm golng to call on folks as they appsar
On my sScreen. I will call the first perscon up and then
announce who 1is on deck so that psrson can get thelr
comments prepared. So I'l1l give vou a few minutes until
everyone can kind of get thelr names and everything added
and to ralse thelr hands and we'll begin taking comments

then.

{WHEREUPON, THERE WAS A BRIEF INTERRUPTION TN THE

PROCEEDINGS.)

CHAIR: Ms. Rivard, I have vyou down.
You don’t have to keep yvour hand raised. I1'1l1l have vyou -
T'11 get tc you. Thank vyou.

Okay. We're golng to go with Autumn
Crowe first followed by Eileen Curtman. So Autumn, if
you would like to begin vyour comments.

MS. CROWE: Yes. Can you hear me?

CHATIR: Yes.

M5, CROWE: Okavy.

Good evening and thank you for the
opportunity to comment on the proposed revision to our
water quality standards. I'm a past scientist for West

Virginia Rivers Coalition. Tonight I'm speaking to you
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as a mom. You might hear a little background music -
background noise. I'm a full-time working mom who, like
so many parents of voung children, I'm so tired. T'm
tired of having to worry about my son's health every time
he swims 1n the river or drinks water from a mud puddle
or a hose or a faucet.

It's the DEP's job to ensure that our
water 1s safe to swim 1in, that it's safe to drink, and
that the fish in our rivers are safe toc eat. But now I'm
qguestioning DEP's intenticons with this rule. The changes
to this rule don't ensure that my scon can safely play 1n
our rivers. This rule gilves industry the ability to make
changes to the human health criteria and our water
gquality standards for some of the most toxic pollutants
known to man without golng through the proper procedurss
that requires transparency To the public, legislative
approval and EPA approval.

Instead, industries will be able to
conduct studies, expensive studies, that the average
person wouldn’t be able to afford. And if the results of
those scientific studies show that the fish in the river
have less toxins bullt up in theilr tissues than EPA
estimated, the industry will be able to discharge

pollutant, toxins, and carcinogens.
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This is a horrible idea, sets really
bad precedent, and is just plain bad policy. So here's
the thing that worries me as a mother. The calculations
for the criteria are based upon a life-time exposure to
these chemicals with an average body welight for an adult
of 80 kilograms or approximately 176 pounds. But T only
weigh about 130 pounds, so doss that mean I could be at
higher risk? And my toddler is 30 pounds. So his little
body 1s not going to be able to metabolize these
chemicals the same as a l176-pound adult.

So industry can spend hundreds of
thousands of dollars to hire a scientist to determine
that our rivers can handle more toxins. And this change
could occur through the permitting process where we only
have 45 days to comment instead of the year-long process
that requires legislative and EPA approval.

S0 guess what. I don’t have the timse
or the resources as a full-time working mom to pay
attention to and comment on every permit for industries
to be glven a health criteria. 2nd I don’t have the
money Or resources To fund a ccocunter study To show that
my little boy has a hicher risk of getting cancer if
exposed to the amount of carcinogens.

West Virginia has the third highest
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cancer death rate in the nation. And I bet that there's
not one person on here tonight that doesn't know someone
who 1s battling cancer. One of my friend's little boys
is fighting cancer right now and it's heartbreaking.

It's only goling to get worse 1f this
bill 1s approved. We made ocur DEP to help protect
health, not allow industry to take shortcuts through the
permitting process to polson more West Virginians. I
oppose this rule change and request that DEF strike
paragraph 8ZC from the rule. And shame on DEP for
putting industries' bottom dollar ahead of West
Virginians. Thank vou.

CHAIR: Thank vou.

Next we have Allsen Curtman followed by
Betty Rivard.

Ms. Curtman?

MS. CURTMAN: T am a resident of

Berkeley County. I urge the West Virginia DEF to reject
the current revisions to the West Virginia Water Quality
Standard 47CSR2. The new revision of West Virginia's
Water Quality Standards contalns one revision that the
chemical industry requests, and that revision allows
exceptions to the standards 1f a manufacturer can provide

results from a study that indicates that exceeding the
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standard will not cause harm.

Who 1s going to fund that study?
Probably the manufacturer. It is almost certain that
bias, eilither conscious or unconscious, will find its way
into the study's design and affect the results. That is
a well-known phenomenon. It's rooted 1iIn the naturse of
the human mind and it's happsened in many other
industries.

This revision would put residents who
need clean water in the position of having to mount a
legal case and challenge the study's findings with
results of their own study. It's unrealistic to believe
that West Virginia's people have that kind of deep
pockets like those that are available to the chemical
manufacturers. TWe, the people, are at a distinct
disadvantage here.

After I pay my bills, I certainly don’t
have thousands of dollars to donate toward a scientific
study over quality of the water that my community depends
on. And I say this as I sit 1in a comfortable home 1In an
affluent ccocunty. There are many people in this state who
den’t even have the resources to find ocut about what's
happening with their drinking water.

This provision will hit the elderly,
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those burdened with multiple jobs, and those with
low-income the hardest, while profitable corporations get
what they want and continue to pour toxins into the
drinking water. That 1s patently unfair.

The last set of proposed standards that
we looked at already had several criteria that were
weaker than previously, and now this cne culled for
manufacturers is absolutely unacceptable.

I see the West Virginia's DEP's mission
statement has changed since I have looked it up a couple
of years ago. When I looked up the o©ld mission statement
today to make sure I have the wording right, I got a
horror of horror, not found message. The encouraging
words about protecting the environment and serving the
people, those have wvanished. The webslite now says the
West Virginia DEP's mission is to promote a healthy
envircnment.

By allowing this loophole, the DEP is
failing to fulfill even that pitifully, watered-down
mission. The West Virginia DEP must not adopt the
current revision of West Virginia's Water Quality
Standards. Thank vou.

CHATR: Thank vyou, Ms. Curtman.

Next we have Betty Rivard followed by
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Jim Kotcon.
Ms. Rivard?

MS. RIVARD: Thank vyou for the

opportunity to participate. This 1s a very gsnerous time
of five minutes compared to the usual legislative public
hearing of one to two minutes. But T won't use all that
time.

I'm representing the Charleston NAACP
Fnvironmental Justice and Climate Change Committes. I
want to make three points and then give a little bit of
background and make a final statement.

One, T request that you keep paragraph
8.2.2 the way it 1s now. You said that it adds
case-by-case revisw, but of course, 1t takes away
rule-making review. And that's a big deal.

Number two, we need public

participation through the legislative rule-making review

process.

Three, I disagree with the lack of a
physical amount. Degrading our water guality costs money
in healthcare. Tt affects truism and the outdoor

recreation industry which, at one point, recently brought
in more money than oil and gas 1into our economy.

As background, I've been around the
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legislature for 20 vears, ilncluding wvirtually here in the
last session. T worked as staff for three vears to The
House Co-Chalr of Rule-Making Review, and it gave me a
chance to see up close through her cffice. I wasn't in
the actual meetings, but through her office what a
helpful process that can be. 2And I've also filed through
it when I worked for DHHR.

I've watched industry come 1n year
after year to try to reduce regulations. T've seen zero
regard for the people of our state or for those who visit
here. T cannct trust them. I don't think they can make
the kind of decisicons that we need. This rule is - the
proposed rule 1s not the best interests of our citizens,
our land, cur eccnomy, Or our state.

And I Jjust want to apologize. I'm
golng to have to leave at 6:30 for another Zoom meeting,
and T wanted to add that T share the concerns of West
Virginia Rivers Coalition, the Environmental Council, and
other allied advocates. Thank vou for the opportunity to
comment, and I also submitted a written comment esarlier.

CHATR: Thank vyou.

Next, we have Jim Kotcon followed by
Christine Wimer.

Mr. Kotcon.
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MR. KOTCON: My name is Jim Kotcon. I

am the Chair of the Conservaticn Committee for the West
Virginia Chapter of the Sierra Club.

I am speaking specifically tonight
about Section 8.2.c, which is a blatantly unfalr
provision for the public. It creates some major
envirconmental justice i1ssues that has conguered through
FPA guidance. It denies the right and access to informed
comments by the public bscause 1t makes most of the
science the province of the regulated entity proposing
the change. That regulated entity may have vyears to
prepare thelr studies. They'll have lawyers and
technical experts, and the public would only have 30 days
to respond to that proposal. It is manifestly unfair.

It 1s an unbalanced advantage for the pollutants.

The real winners for this proposed
change will be our mega corporations that can afford the
yvears of studies the technical experts and the lawyers
prepare their proposed revised water quality standard as
part of that permitting process. Small mom—-and-pop
businesses, local West Virginia businesses will be placed
at an unfair competitive disadvantage becauss they will
not have the resources Lo proposs these kinds of water

gquality standard revisions.
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West Virginia DEP will create a
tremendous worklocad for itself in svaluating these
proposed case-by-case walter quality standards. Citizens
will have no benefit and the environment will have no
benefit.

If DEP insists on keeping this type of
a provision for case-by-case water quality standards,
they must include language requiring that any regulating
entity seeking a revision of a water quallty standard
through the NPDES permitting process is required to fund
a community efficacy group chosen by the community and
able to fund thelr own experts and lawyers with enough
time to conduct their own studies to rebut the regulating
entity's proposed standard and to proposs a more
stringent standard, whatsver their data Jjustifies them.

If, in fact, and I would estimate that
such a fund would require something in the range of
3100,000 to a million dollars, depending on the guality
of that, if, in fact, the regulating entity can
demonstrate and the community has a chance to clearly
rebut that propossed standard, that might bs considered
valid. But that is a cost of the regulating entity.

We, the citizens, should not have to

bear that cost. Local businesses should not have to
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compete with that tvpe of an activity, and DEP should not
and must not bear the administrative burden within their
limited funds of trying to analyze water guality
standards on a case-by-case basis. Thank vou.

CHATR: Thank vyou.

Next we have Christine Wimer followed
by Hannah King.

Christine Wimer?

M5, WIMER: Thank vyou.

Christine Wimer, Jefferson County
Foundation. Thank vou for having us this svening and
thank vyou for the generous time allotment.

I strongly encourags tThe West Virginia
DEP to strike paragraph 8.2.c from the rule. In West
Virginia, we must start to recognize human health as a
resource that is critical to the long-term success of our
state economy and our state as a whole. We need to stop
choosing econcomic winners and losers by allowing large
corporations to abide by one set of rules while requiring
small businesses to ablde by another set of rules.

Paragraph 8.2.c does just this, as wesll
as disadvantaging - as well as advantaging large
corporations over the general public and those whose

businesses depend on water guality.
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The environmental impacts of many of
these large corporations leads to negative health impacts
on workers and the general population. This 1s, in
effect, a subsidy of the large corporations as the
government must take on the responsibility of serving a
tax base that has found - sorry. Serving an increasingly
sicker, more disabled, less independent, less productive,
less prolific tax base that has found itself in this
state largely through no fault of their own due to the
health effects of the government-sanctioned environmental
degradation through and by loopholes for large
corporations, such as this.

This subsidy for larger corporations
perpetuates the dichotomy of winners and losers in our
economy. We must start to level the plaving field, stop
picking winners and losers, stop the corporate subsidies,
and start prioritizing human health and the environment
for the long-term health and sustainability of our
economy, our pecople, and our state. Please strike
paragraph 8.2.c. Thank vyou.

CHATR: Thank vyou.

Next we have Hannah King, followed by
Madison Rall.

Hannah?

Sargent's Court Reporting Service, Inc.
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MS. KING: Hi. Thank you for this
opportunity to speak tonight on this issue. My name 1is
Hannah King, and I am here on behalf of West Virginia
Environmental Council to speak in support of West
Virginia DEP adopting the rest of the EPA-recommended
human health criteria updates, but a strong opposition of
the language of a possible loophole for corporations to
weaken our water guality standards. This lcophole allows
for industries to further pollute cur waters by allowing
them to conduct their own studies and apply for permits,
which bypasses the normal process of revising water
gquality standards here in the State of West Virginia.

This gilves a disadvantage to smaller
businesses as they are less likely to afford these
expensive studies, as well as the residents in these
heavy industrialized areas who face further pollution.
Allowing this shortcut language will reduce public input
and awareness and cive yst another handout to large
industries instead of holding them accountable for their
actions and communions.

With the third highsest cancer death
rate in the country, we should keep our human health
criteria as stringent as possible and not allow shortcuts

for industries to further pollute our waters and our
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people. Flease strike paragraph 8.2.¢ from the rule to
keep our rivers and people safe.

Thanks for vour time and considesration.

CHAIR: Thank vou.

Next we have Madison Ball.

Madison.

M3. BALL: Thank vou.

I just wanted to, again, say thank vou
for holding this public hearing. I wanted to echo the
comments made by West Virginia Rivers both as the
restoration program manager for Friends of the Chsat and
as a West Virginia citizen.

Friends of the Cheat has been working
for over 25 ysars to restore the Cheat River watershed
from acid mine drainage, and we'wve had great success.

And it's extremely concerning to think that perhaps this
success could ke then undone with a loophole such as that
described in paragraph 8.2.cC.

Additionally, we host many outdoor
educational events and activities, such as community
paddling events and snorkeling events that revolve around
river use and outreach. And a lot of these events, we
highlight our clean streams and rivers. And the thought

that that can be Jjeopardized 1s concerning to us. And we
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would like to see paragraph 8.2.c striked from the
proposal. Thank vyou.

CHATR: Thank vyou.

Next we have Angle Rosser followed by
Linda Frame.

Angie.

MS. ROSSER: There we go. This 1is

Angle Rosser. I'm the executive director for the West
Virginia Rivers Coalition, and today we submitted our
technical written comments that I'd just like to
summarize a few points.

One - one point that hasn't been
brought up vet is that ves, we're glad to see the DEP
finally move on updating the criteria to comport with
FEFPA's current recommendation on the standards that West
Yirginia currently - for the chemicals that West Virginia
currently has standards for.

However, there are approximately 35
chemicals included in EPA's 2015 recommendaticns that
West Virginia simply doessn't even regulate. We do not
have standards for them. So 1t 1s past time for DEP to
give serious consideration tTo these chemicals that we
know are harmful to human health, that EPA has

established recommended criteria for. Yet, West Virginia
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has not made any sffort to consider or adopt those. S0
we urge DEP to revise this rule and include those
additional 35 criteria that West Virginia needs to
regulate. Qur surrcounding states are regulating these
chemicals. So again, we see a case of West Virginia
lagging behind and putting West Virginia rssidents
undeservedly at more of a public health risk than our
neighboring statss.

And I'll just restate a few things
related to paragraph 8.2.c, which we also adamantly
oppose as a new work around for that benefit industry and
puts the public at a severe disadvantage. It moves us 1n
the complete wrong direction in terms <f increasing
public input and participation and transparency. It
eliminates legislative review, which is anocther means of
public transparency and participation. And as others
have said, 1t disadvantagss the public. It creatss a yet
more unlevel playing field when those larger
corporations, who can afford the studies to make their
case, are the winners and we, the public, who would bear
the impact of these moving standards do not have the
resources at our disposal to be able to do our own
studies to refute this, sspecially on the sxpedited

timeline that this revision proposes. There are 45 days
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for the public to scrutinize and respond to what the
industry's petitioning for.

And that paragraph 1s very vagus and
unclear about the petition process, what is the standard,
what 1s the threshold, who decides. Does DEP have even
the resources to be able to provide adequate scrutiny and
scientific review of these types of petitions? No. In
many ways, Lthe DEP is already fairly under-resources.

And as has been said, we are very
concerned about exacerbating environmental justice issues
in the state, that these petitions will 1likely come from
corporations already located in highly industrialized
parts of the state, which are already disadvantaged,
already facing economic health through multiple forms of
marginally - marginalization and challenges.

So this moves the state in the wrong
direction. And just to wrap this up, we'wve also put in
our comments why we think &.2.c 1s unlawful, why 1t's
unfair, unkbalanced, and it's unnessded. There is already
a process that promotes more transparency and public
input to revise water quality standards. We have manvy,
many ways that industry gets breaks, whether it's through
variances, compliance schedules, mixing zones. This 1is

just another example how the state agency 1s bending over
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backwards to benefit industry and giving them a break
while public health takes a back ssat.
Thanks for vour consideration.
CHAIR: Thank vou, Angie.
Next we have Linda Frame.
Linda.

MS. FRAME: Hi. Can you hear me ckay?

CHATR : Yes.

M5. FRAME: Thank vyou.

My name's Linda Frame. I am president
of the West Virginia Environmental Council, and I would
like to thank the DEF and all those in attendance today
for speaking cut on this important issue and providing
this platform for us.

Hannah King is our cutresach coordinator
and she spoke on behalf of the Environmental Council.
And I would just like to say that we have signed on to
the letter being delivered by West Virginia Rivers
Coalition and we strongly support their comments.

But I did want to Jjust take a moment.
I wasn't going to speak, but I was inspired by the first
speaker, Autumn Crowe, who is a full-time working mom
with a toddler and concern about her scon's health. S0

I'm going to take off my environmental council hat for a
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